ORDER 73

ARBITRATION PROCEEDINGS

Interpretation (O.73, r.1)

1.
In this Order -

(a)
"the 1974 Law" means the Arbitration Law 1974 (2001 Revision);

(b)
"the 1975 Law" means the Foreign Arbitral Awards Enforcement Law 1975 (1997 Revision;

(c)
"the 1988 Order" means The Multilateral Investment Guarantee Agency (Overseas Territories) Order 1988 (SI 1988/791);

(d)
"the Convention" means the Convention establishing the Multilateral Investment Guarantee Agency signed on behalf of the United Kingdom on 9th April, 1986.

Applications by originating motion (O.73, r.2)

2.
(1)
Every application to the Court -

(a)
to remit an award under Section 18 of the 1974 Law;

(b)
to remove an arbitrator or umpire under Section 19(1) of the 1974 Law;

(c)
to set aside an award under Section 19(2) of the 1974 Law; or

(d)
for relief under Section 20 of the 1974 Law,

must be made by originating motion.

(2)
A notice of motion to which subparagraph (1)(a), (b) or (c) relates must be issued within 28 days after the award has been made and published to the parties.

Applications by originating summons (O.73, r.3)

3.
(1)
Every application to the Court -

(a)
for the appointment of an arbitrator, umpire or third arbitrator under Section 11 of the 1974 Law;

(b)
for an enlargement of time under Section 12(2) of the 1974 Law;
(c)
for the removal of an arbitrator or umpire under Section 12(3) of the 1974 Law;
(d)
for an order under Section 17 of the 1974 Law requiring an arbitrator or umpire to state a special case; or
(e)
for an order under Section 29 of the 1974 Law extending time for the commencement of arbitration proceedings,

must be made by originating summons.

(2)
An application for a declaration that an award made by an arbitrator or an umpire is not binding on a party to the award on the ground that it was made without jurisdiction must be made by originating summons.

Enforcement of arbitral awards (O.73, r.4)

4.
(1)
An application for leave under Section 22 of the 1974 Law; Section 5 of the 1975 Law; or Section 4 of Schedule 1 of the 1988 Order to enforce an arbitral award shall be made by ex-parte originating summons.

(2)
An application for leave under paragraph (1) must be supported by affidavit –

(a)
where the application is under Section 22 of the 1974 Law, exhibiting the arbitration agreement and the original award or, in either case, a copy thereof; or

(b)
where the application is made under Section 5 of the 1975 Law, exhibiting the documents specified in Section 6 of the 1975 Law; or

(c)
where the application is made under Section 4 of Schedule 1 of the 1988 Order, exhibiting a copy of the award certified pursuant to the Convention and stating whether at the date of the application the enforcement of the award has been stayed (either provisionally or otherwise) pursuant to the Convention and whether any, and if so what, application has been made pursuant to the Convention which, if granted might result in a stay of the award; and in any case
(d)
stating the name and usual last place of abode or business of the applicant (hereinafter referred to as "the creditor") and the person against whom it is sought to enforce the award (hereinafter referred to as "the debtor") respectively; and
(e)
as the case may require, either that the award has not been complied with or the extent to which it has not been complied with at the date of the application.

(3)
An order giving leave must be drawn up by or on behalf of the creditor and must be served on the debtor by delivering a copy to him personally or by sending a copy to him at his usual or last known place of abode or business or in such other manner as the Court may direct.

(4)
Within 14 days after service of the order or, if the order is to be served out of the jurisdiction, within such period as the Court may think fit, the debtor may apply to set aside the order and the award shall not be enforced until after the expiration of that period or, if the debtor applies within the 14 day period to set aside the Order, until after the application is finally disposed of.
(5)
The copy of the order served on the debtor shall state the effect of paragraph (4).
(6)
In relation to a body corporate this rule shall have effect as if for any reference to the place of abode or business of the creditor or the debtor there were substituted a reference to the registered office of the body corporate, provided that nothing in this rule shall affect any enactment which provides for the manner in which a document may be served on a body corporate.

Application to stay enforcement of award under 1988 Order (O.73, r.4A)
4A.
(1)
Where it appears to the Court on granting leave to register an award or on an application made by the judgment debtor after an award has been registered -
(a)
that the enforcement of the award has been stayed (whether provisionally or otherwise) pursuant to the Convention; or
(b)
that an application has been made pursuant to the Convention, which, if granted, might result in a stay of the enforcement of the award,
the Court shall, or, in the case referred to in subparagraph (b) may, stay execution of the award for such time as it considers appropriate in the circumstances.

(2)
An application by the judgment debtor under paragraph (1) shall be made by summons and supported by affidavit.

Service out of the jurisdiction of summons, notice, etc. (O.73, r.5)

5.
(1)
Subject to paragraph (2), service out of the jurisdiction of -

(a)
an originating summons or notice of originating motion issued pursuant to rule 2 or 3 of this Order; or

(b)
any order made on such a summons or motion as aforesaid, is permissible without the leave of the Court provided that the arbitration to which the summons, motion or order relates is governed by Islands law or has been, is being, or is to be held within the jurisdiction.

(2)
service out of the jurisdiction of an originating summons under rule 4 for leave to enforce an award is permissible with the leave of the Court whether or not the arbitration is governed by Islands law.

(3)
An application for the grant of leave under this rule must be supported by an affidavit stating the grounds on which the application is made and showing in what place or country the person to be served is, or probably may be found; and no such leave shall be granted unless it shall be made sufficiently to appear to the Court that the case is a proper one for service out of the jurisdiction under this rule.

(4)
Order 11, rules 5, 6 and 8 shall apply in relation to any such summons, notice or order as is referred to in paragraph (1) as they apply in relation to a writ.
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