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SECTION A

1 DEFINITIONS

In this Guide:

"assigned judge" means the FSD Judge assigned to the particular proceedings or matter;

"CWR" means the Companies Winding Up Rules as may be revised from time to time;

"exempted insurer" has the meaning ascribed to it in Section 2 of the Insurance Law (2008
Revision);

"the FSD" means the Financial Services Division;

"GCR" means the Grand Court Rules as may be revised from time to time;

"Guide" means this FSD Users' Guide

"mutual fund" has the meaning ascribed to it in Section 2 of the Mutual Funds Law (2007
Revision);

"overriding objective" means the overriding objective set out in the preamble to the GCR;

"PD" means Practice Direction;

"professional services provider" has the meaning ascribed to it in Section 89 of the Companies
Law (2010 Revision).

"Registrar" means the Registrar of the Financial Services Division;

"regulatory laws" has the meaning ascribed to it in Section 2 of the Monetary Authority Law
(2008 Revision); and

"Users' Committee" means the FSD Users' Committee.



2. THE PROCEDURAL FRAMEWORK

Proceedings in the FSD are governed by the GCR and relevant PDs. GCR 0.72 (Financial Services
Proceedings) and GCR 0.73 (Arbitration Proceedings) are set out in Appendix 1 and 2.

The Guide is published with the approval of the Chief Justice in consultation with the FSD Judges
and with the advice and support of the Users' Committee. It will be revised from time to time.

The Guide is intended to provide guidance about the conduct of proceedings in the FSD and,
within the framework of the GCR and PDs, to establish the practice to be followed in the FSD.

The Guide does not constrain in any way how judges might exercise their discretion under the
relevant rules and PDs in accordance with the overriding objective.

The Guide is intended to assist in the effective management of proceedings in the FSD. Where
specific provision is not made in the Guide for any particular matter, the parties and their legal
representatives will be expected to act reasonably and in accordance with the spirit of the
overriding objective and the Guide.

The FSD expects a high level of co-operation and realism from the legal representatives of the
parties. This applies to dealings (including correspondence) between legal representatives as
well as to dealings with the Court.



3. THE DEFINITION OF FINANICAL SERVICES PROCEEDINGS

GCR 0.72, r.1 (2) provides that:

"financial services proceeding" means —

(a)

(b)

(c)

(d)

(e)

()

(9)

(h)

any proceeding relating to a mutual fund, including an action by or against its
directors (in the case of a corporate fund), its trustee (in the case of a unit trust),
its general partner (in the case of a limited partnership), its investment manager
or adviser, its administrator, its prime broker or its auditor;

any proceeding relating to an exempted insurer, including an action by or against
its directors, insurance manager or auditor;

any action for reach of a contract of insurance (including an application for a
declaration) where the amount of claimed exceeds $1 million;

any application (including an appeal by a licensee) made to the Court under any
of the regulatory laws;

any administration action or application under the Trusts Law (to which Order 85
applies) except those relating to the estates of deceased person who died
domiciled in the Islands and the net asset value of the estate is less than $1
million;

any action against a trustee or protector of a trust or the executor or
administrator of an estate for breach of trust or breach of fiduciary duty, except
those actions relating to a trust or estate whose net asset value is less than $1
million;

any application made to the Court under the Companies Law (to which Order
102 applies), including any application made in a winding up proceeding (two
which the Companies Winding Up Rules 2009 apply);

any application for an order for the dissolution of a partnership which carries on
business as a mutual fund, including any application made in the dissolution
proceeding;



any action for breach of contract or breach of duty by or against a professional
service provider, except for actions relating to the non-payment or over-
payment of fees where the amount claimed is less than $250,000;

6)) any application for an order for evidence pursuant to a letter of request to which
Order 70 applies, including any related application for directions to which Order
103 applies;

(k)  any application to which the Grand Court (Bankruptcy) Rules 1977 or the Foreign
Bankruptcy Proceedings (International Co-Operation) Rules 2008 apply;

()] any action for the enforcement of a foreign judgment. Whether at common law
or pursuant to the Foreign Judgments Reciprocal Enforcement Law; and

(m) any action for the enforcement of a foreign arbitra I award pursuant to the
Foreign Arbitral Awards Enforcement Law.



4. THE OVERRIDING OBJECTIVE

The Preamble to the GCR sets out the overriding objective as follows: -

1. The Overriding objective

1.1 The overriding objective of these Rules is to enable the Court to deal with every cause or
matter in a just, expeditious and economical way.

1.2 Dealing with a cause or matter justly includes, as far is practicable-

(a) ensuring that the substantive law is rendered effective and that is carried out;

(b) ensuring that the normal advancement of the proceeding is facilitated rather
than delayed;

(c) saving expense;

(d) dealing with the cause or matter in ways which are proportionate-

(I) to the amount of money involved;
(i) to the importance of the case; and

(iii) to the complexity of the issues;

(e) allotting to it an appropriate share of the Court's resources, while taking into
account the need to allot resources to resources to other proceedings.

2  Application by the Court of the overriding objective

2.1 The Court must seek to give effect to the overriding objective when it-

(a) Applies, or exercises any discretion given to it by these Rules; or
(b) Interprets the meaning of any Rule.

2.2 These Rules shall be liberally construed to give effect to the overriding objective and, in
particular, to secure the just, most expeditious and least expensive determination of every
cause or matter on its merits.



3. Duty of the parties

The parties are obliged to help the Court to further the overriding objective. In applying
the Rules to give effect to the overriding objective the Court may take into account a
party's failure to help in this respect.

4. Court's duty to manage proceedings

4.1 The Court must further the overriding objective by actively managing proceedings.

4.2 This may include-

(a) identifying the issues at an early stage;
(b) deciding promptly which issues need full investigation and trial and accordingly

disposing summarily of the others;
(c) encouraging the parties to co-operate with each other in the conduct of the
proceedings;

(d) helping the parties to settle the whole or part of the proceeding;

(e) deciding the order in which issues are to be resolved;
(f) fixing timetable or otherwise controlling the progress of the proceeding;
(g) considering whether the likely benefits of taking a particular step will justify the

cost of taking it;
(h) dealing with as many aspects of the proceeding as it s practicable on the same
occasion;

(i) dealing with the proceeding without the parties need to attend at court;
(j) conducting procedural hearings by means of telephone conference calls;
(k) making appropriate use of technology; and

(1) giving directions to ensure that the trial proceeds quickly and efficiently.

4.3 Whenever a proceeding comes before the Court, whether on a summons for directions or
otherwise, the Court will consider making orders on its own motion for the purpose of
giving effect to the overriding objectives of the rules.



5. The FSD USERS' COMMITTEE

The FSD's ability to meet the special problems and continually changing needs of financial and
commercial business depends in part upon a steady flow of information and constructive
suggestions between the FSD, potential litigants and professional advisers.

The FSD Users' Committee is intended to assist in this process. All concerned with the FSD are
encouraged to make the fullest use of this important channel of communication.
Correspondence raising matters for the consideration of the Committee should be addressed to
the Registrar.

There are a number of professional associations which are closely concerned with the business
of the FSD. These will also play an important part in helping to ensure that the FSD remains
responsive to business needs and to the overriding objective. These professional associations
and other relevant interested bodies include:

ALTERNATIVE INVESTMENT MANAGEMENT ASSOCIATION CAYMAN (AIMA CAYMAN)
ATTORNEY GENERAL'S CHAMBERS

CAYMAN ISLANDS BANKERS' ASSOCIATION
CAYMAN FINANCE

CAYMAN ISLANDS COMPANY MANAGERS ASSOCIATION
CAYMAN ISLANDS DIRECTORS ASSOCIATION

CAYMAN ISLANDS FUND ADMINISTRATORS ASSOCIATION (CIFAA)
CAYMAN ISLANDS LAW SOCIETY

CAYMAN ISLANDS SOCIETY OF PROFESSIONAL ACCOUNTANTS (CISPA)
CAYMAN ISLANDS MONETARY AUTHORITY (CIMA)

CAMANIAN BAR ASSOCIATION

INSURANCE MANAGERS OF CAYMAN (IMAC)

SOCIETY OF TRUST & ESTATE PRACTITIONERS (STEP)

10



6 REGISTRAR OF THE FINANCIAL SERVICES DIVISION

All communications with the Registrar should be —

(a) by hand delivery at the FSD Registry, 3™ Floor (Room #101), Kirk House; or

(b) by e-mail to audrey.bodden@gov.ky; or
(©) by telephone on 244-3808.



mailto:audrey.bodden@gov.ky

7. COMMENCEMENT OF FINANCIAL SERVICES PROCEEDINGS

GCR 0.72, r.2 provides as follows:

@ Every financial services proceeding shall be commenced in the Financial Services
Division.

(2) Every financial services proceeding shall be commenced by writ, originating summons,
originating motion or petition in accordance with Order 5 and entered into the Register
of Writs and other Originating Process in accordance with Order 63, rule 8.

€) The title of every proceeding commenced in or transferred to the Financial Services
Division shall include the words In the Grand Court of the Cayman Islands, Financial
Services Division.

€)) In addition to establishing and maintaining a Court file in accordance with Order 63, rule
2, the Registrar shall create and maintain a computerized record for each financial
services proceeding which shall comprise the following documents and/or produce
reports comprising the following information:-

(a) a chronological index of all the pleadings, affidavits and orders;
(b) a copy of each pleading, affidavit (without exhibits) and order;
(c) a copy of each skeleton argument (without copy authorities); and
(d) a schedule containing details of-
(i) the fixed court fee paid;
(i) the date and length of each hearing;
(iii)  the court fees paid (if any); and
(iv)  the identity of the party or parties by whom the fixed fee and any court
hearing fees have been paid.

®) The computerised record (created and maintained in accordance with paragraph (4)
above) shall enable the Registrar to produce reports in each proceeding which is
commenced in or transferred to the Financial Services Division containing the following
information —

(i) The date on which the proceeding was commenced or transferred to the
Financial Services Division;

(i) The title of the proceeding;

12



(6)

(7)

(8)

(iii) The name of the FSD Judge to which it has been assigned;
(iv) Particulars of the parties' attorneys and any foreign lawyers;

(v) The date and a brief description of each hearing;
(vi) The date and estimate length of future hearings;
(vii) Particulars of the date and manner in which the proceeding was concluded.

The Registrar, acting in consultation with the Chief Justice, shall assign every financial
services proceeding to one of the FSD Judges and the cause number assigned to it in
accordance with-Order 5, rule 1(4)(a) shall include the judge's initials.

The trial of every financial services proceeding shall be heard by the FSD Judge assigned
to it.

Every interlocutory application made in a financial services proceeding (including every
application made in a winding up proceeding) shall be heard of determined by the
Commercial Judge assigned to it, except that another FSD Judge may hear or determine
an urgent application if the Judge assigned to the proceeding is not available.

13



8 TRANSFER OF PROCEEDINGS

GCR 0.72, r.3 provides as follows:

@ Any cause or matter pending in the Court, including matters commenced prior to the
Commencement Date, may be transferred to the Financial Services Division on the
ground that —

(a) it is a financial services proceeding which ought properly to have been
commenced in the Financial Services Division; or

(b) the Court is satisfied upon the application of any party that it would be
appropriate in all the circumstances for the cause or matter to be tried by a FSD

Judge.

14



9. ASSIGNMENT OF PROCEEDINGS TO A FSD JUDGE

PD No. 1/2010 provides:

It is the responsibility of the Registrar, acting in consultation with the Chief Justice, to assign
every financial services proceeding, as defined in 0.72, r.1(2), to a named judge of the FSD at
the time the proceeding is commenced.

It is the responsibility of the petitioner/plaintiffs attorney to provide the Registrar with any and
all information which appears to him to be relevant in determining which judge should be
assigned to the matter. For example —

(a) If the plaintiffs attorney considers that it would be appropriate for two or more
related matters to be assigned to the same judge, this fact should be drawn to
the attention of the Registrar in a letter delivered with the originating process ;
or

(b) If the plaintiff's attorney considers that it would be inappropriate for a matter to
be assigned to a particular judge, for whatever reason, this fact should be drawn
to the attention of the Registrar in a letter delivered with the originating process.

As soon as a judge has been assigned, the Registrar will —
(a) notify the parties' attorneys; and
(b) deliver the Court file to the assigned judge.

Attorneys can expect to be notified about the nhame of the assigned judge on the next business
day following the day on which the originating process is filed at the FSD Registry.

The docket of the financial services proceedings assigned to each Judge of the FSD will be
updated by the judge's secretary and circulated weekly to the Chief Justice, the Registrar and
the Listing Officer.

Attorneys are reminded that 0.5, r.1(7) requires that the initials of the assigned judge be
included in the title of the proceeding as part of the cause number. It follows that the assigned
judge's initials must be included as part of the cause number as it appears in all pleadings,
affidavits and orders.

15



10. AVAILABILITY OF THE JUDGES OF THE FINANCIAL SERVICES DIVISION

PD No, 1/2010 provides:

Judges of the FSD may conduct CMCs and, in appropriate cases, hear summonses for directions
and interlocutory applications by means of telephone or video conferences when they are off
the Island. Where a hearing takes place by telephone the etiquette for telephonic hearings
requires that all participating attorneys must be on line before the appointed time, so that the
judge will be the last person to join the conference, whereupon he will ask all the participants
to identify themselves.

Telephonic hearings may not be tape recorded without the consent of the Judge. If the Judge
permits or directs that the hearing be tape recorded, he will direct that a written transcript be
prepared, sent to the judge and circulated amongst the parties. Whenever a hearing is not tape
recorded, the note taken or approved by the judge will constitute the official record.

16



1L LISTING INTERLOCUTORY HEARINGS AND TRIALS

GCR 0.72, r.5 provides:

(1) The Registrar shall be responsible for listing the hearing of all case management
conferences, interlocutory applications and trials.

(2) GCR Order 34 shall not apply to proceedings pending in the Financial Services Division.
(3) The Registrar shall maintain —
(a) a composite court diary for the Financial Services Division; and

(b) an individual court diary for each FSD Judge.

17



12. PROCEDURE FOR LISTING HEARINGS

PD No. 1/2010 provides:

All communications with the Listing Officer should be —

(a) by hand delivery at the FSD Registry, 3™ Floor (Room #105), Kirk House; or
(b) by e mail with a copy to the assigned judge's secretary.

The expression "hearing" includes summonses for directions, case management conferences
(which may take the form of video or telephone conference calls), interlocutory applications
and trials.

No matter can be listed for hearing unless and until the proceeding has been assigned to a
judge of the FSD who has had an opportunity to review the Court file.

Practice Direction #1/2000 (Listing Forms) does not apply to the FSD,

Notwithstanding that a primary objective of the FSD is to ensure the availability of judges, the
Listing Officer is not authorized to fix any hearing date without the prior approval of the
assigned judge. If the assigned judge is not already familiar with the issues or cannot readily
ascertain the issues relevant to the proposed hearing by reviewing the Court file, the parties
may be required to produce an agreed case memorandum in accordance with 0.72, r.4(3).

In the case of trials or other potentially lengthy hearings, the assigned judge will normally fix
the hearing date at the hearing of a summons for directions or at a CMC in which all the parties'
attorneys (and their leading counsel, if any) will be required to participate.

The Registrar will publish a monthly list (on the 1% of each month) of hearings scheduled in the
FSD for the ensuing month.

18



13. INTERLOCUTORY APPLICATIONS IN FSD PROCEEDINGS

1. INTERLOCUTORY APPLICATIONS ON THE PAPERS

11 Although contested applications are usually best determined at an oral hearing, some
applications may in the discretion of the judge be suitable for determination on the
papers.

1.2 If the applicant considers that the application is suitable for determination on the
papers, he should ensure before filing the papers that:

(i)  the application, together with any supporting evidence, has been served on the
defendant/respondent (if any);

(i)  the defendant/respondent (if any) has been allowed the appropriate period of
time to serve evidence in opposition;

(i) any evidence in reply has been served on the defendant/respondent (if any); and
(iv) there is included in the papers (a) the written consent of the
defendant/respondent (if any) to the disposal of the application on the papers

without an oral hearing.

1.3 Only in exceptional cases will the court dispose of an application on the papers without
an oral hearing in the absence of the consent of the defendant/respondent (if any).

1.4 Any application for an interim injunction or similar remedy will normally require an oral
hearing before a judge.

2 EX PARTE INTERLOCUTORY APPLICATIONS

2.1  All applications should be made on notice, even if that notice has to be short, unless

© any rule or PD provides that the application may be made without notice; or

19



(in) there are good reasons for making the application without notice, for example,
because notice would or might defeat the object of the application.

2 Where an ex parte application without notice does not involve the giving of undertakings

2.3

24

2.5

3.1

3.2

to the court, it may in the discretion of the Court be dealt with on the papers (see

Interlocutory Applications on the Papers).

A party wishing to make an ex parte application without notice which requires an oral
hearing should contact the Registrar at the earliest opportunity.

On all ex parte applications with or without notice it is the duty of the applicant and
those representing him to make full and frank disclosure to the court of all matters

relevant to the application.

The papers submitted for an ex parte interlocutory application should include a draft of
the proposed order together with the applicant's counsel's estimate of the reading time
likely to be required by the court. If the application is urgent, the Registrar should be
informed of that and of the reasons for the urgency.

ORDINARY INTERLOCUTORY APPLICATIONS

Inter partes interlocutory applications requiring an oral hearing likely to last less than
three hours are to be regarded as "ordinary" applications.

Subject to the GCR and any PD and to any further or other directions of the court, the
timetable for ordinary applications shall be as follows:

(@) 0] all evidence in support must be filed and served with the application;
(i) all evidence in answer (if any) must be filed and served within 14 days
thereafter;

(iii) all evidence in reply (if any) must be filed and served within 7 days

thereafter.

(b) This timetable may be abridged or extended by agreement between the parties or

abridged or extended by the court, save that no evidence may be filed or served less than

20



3.3

3.4

3.5

3.6

4.1

4.2

3 clear business days before the hearing date without the leave of the Court. Such leave
will only be granted in exceptional circumstances. If a party wishes to file and serve
evidence less than 3 clear business days before the hearing date the Court may direct
that that the matter is to be taken out of the list and re-listed for hearing on an
appropriate future date. In that event the Court may, if it sees fit, make any
consequential cost order(s) which it considers appropriate, including any wasted costs
order(s).

The hearing bundle(s) and any authorities bundle(s) must be delivered to the secretary to
the assigned judge by noon no later than 3 clear business days before the hearing date.
In this Guide business days do not include Saturdays, Sundays or public holidays.

Except in very short and straightforward cases, skeleton arguments must be provided by
all participating parties. These must be delivered to the secretary to the assigned judge
at the same time as the hearing bundle(s) are required to be delivered.

The applicant must, as a matter of course, provide all other parties to the application
with a copy of the hearing bundle(s) together with any authorities bundle(s) at the cost
of the receiving party no later than the time when such bundles are required to be
delivered to the secretary to the assigned judge.

Any problems with the delivery of the bundles or skeleton arguments should be notified
to the Registrar as far in advance of the hearing date as possible. If the required
bundle(s) or skeleton argument(s) are not delivered by the time specified, the application
may be removed from the list without further warning and the court may, if it sees fit,
make any consequential cost order(s) which it considers appropriate, including any
wasted costs order(s).

LENGTHY INTERLOCUTORY APPLICATIONS

Inter partes interlocutory applications requiring an oral hearing likely to last three hours
or more are to be regarded as "lengthy" applications.

Lengthy applications normally involve a greater volume of evidence and other

documents and more extensive and complex issues. They accordingly require a longer
lead time for exchange of evidence and preparation and for reading by the Court.

21



4.3

4.4

4.5

4.6

4.7

Subject to the GCR and any PD and to any further or other directions by the Court, the
timetable for lengthy applications shall be as follows:

@) (i) all evidence in support must be filed and served with the application;

(i) all evidence in answer (if any) must be filed and served within 21 days
thereafter;

(i)  all evidence in reply (if any) must be filed and served within 14 days
thereafter.

(b) This timetable may be abridged or extended by agreement between the parties or
abridged or extended by the court, save that no evidence may be filed or served less
than 5 clear business days before the hearing date without the leave of the Court.
Such leave will only be granted in exceptional circumstances. If a party wishes to file
and serve evidence less than 5 clear business days before the hearing date the Court
may direct that that the be taken out of the list and re-listed for hearing on an
appropriate future date. In that event the Court may, if it sees fit, make any

consequential cost order(s) g which it considers appropriate, including any wasted
costs order(s).

The hearing bundle(s) and authorities bundle(s) must be delivered to the secretary to the
assigned judge by noon no later than 5 clear business days before the hearing date
together with a reading list and an estimate of the reading time likely to be required by
the Judge as agreed between the attorneys who will appear on the application.

Skeleton arguments must be provided by all participating parties. These must be
delivered to the secretary to the assigned judge at the same time as the hearing and
authorities bundle(s) are required to be delivered, together with an agreed chronology
and dramatis personae, unless one or other or both are clearly unnecessary.

The applicant must, as a matter of course, provide all other parties to the application
with a copy of the hearing bundle(s) together with the authorities bundle(s), at the cost
of the receiving party no later than the time when such bundles are required to be
delivered to the secretary to the assigned Judge.

Any problems with the delivery of bundles or skeleton arguments should be notified to
the Registrar as far in advance of the hearing date as possible. If the required bundle(s)

22



or skeleton arguments are not delivered or provided by the time specified, the
application may be removed from the list without further warning and the court may, if
it sees fit, make any consequential costs order(s) which it considers appropriate,
including any wasted costs order(s).

5. APPLICATIONS TO BE DISPOSED OF BY CONSENT

5.1 Consent orders may be submitted to the Court for approval and signature without the
need for attendance on behalf of the parties subject to any direction(s) by the Court
requiring such attendance.

5.2 Where an order provides a time by which something is to be done the order should,
wherever possible, state the particular date by which the thing is to be done, rather
than specify a period of time from a particular date or event.

6. BUNDLES

6.1 In inter partes applications the contents of the hearing bundle(s) shall be agreed. Parties
shall not produce and deliver hearing bundle(s) of their own. Only agreed hearing
bundle(s) will be accepted and it should be made clear on the front of each bundle that it
is an agreed bundle and by which attorneys. if parties cannot agree whether a particular
document shall be included in the agreed hearing bundle(s), the disputed document shall
nonetheless be included in the bundle, annotated as not being agreed, and parties may
argue about it, if necessary, at the hearing of the application concerned. The same
applies to authorities bundle(s). Only agreed authorities bundle(s) should be produced
and delivered and each party's authorities shall be included in the bundle(s).

6.2 Where a large number of documents is to be included in the hearing bundles an agreed
core bundle should be produced and delivered consisting only of the most essential
documents or relevant extracts for the assistance of the Court.

7. READING TIME

7.1 It is essential for the efficient conduct of the business of the FSD that the parties inform
the Court of the reading required in order to enable the assigned Judge to dispose of the

23



application within the time allowed for the hearing, and of the time likely to be required
for that purpose. Accordingly:

(i)

(ii)

(iii)

In the case of all applications, if any party's attorney considers that the time
required for reading by the assigned judge is likely to exceed one hour, each party
must deliver to the secretary to the assigned judge, in the case of lengthy
applications, not later than noon at least 5 clear business days and in the case of
ordinary applications no later than noon at least 3 clear business days before the
date of the hearing of the application a reading list with an estimate of the time
likely to be required by the assigned Judge for reading;

The reading list should identify the essential material which each participating
party considers that the assigned Judge needs to read.

If possible, the parties should provide the reading list in an agreed document, but
if parties cannot agree each party should provide its own list.

Failure to comply with these requirements may result in the adjournment of the hearing
or its removal from the list and the Court may, if it sees fit, make any consequential costs
order(s) which it considers appropriate, including any wasted costs order(s).

8. HEARING DATES, TIME ESTIMATES AND TIME LIMITS

81

8.2

8.3

The efficient working of the Court depends on accurate estimates of the time needed for

the hearing of an application, including a considered and realistic estimate of the
assigned Judge's necessary pre-hearing reading.

All applications, other than a paper application, must provide an agreed estimate of the

time required to dispose of the application.

If at any time any party considers that there is a material risk that the hearing of the

application will exceed the time currently allowed, it must inform the Registrar

immediately.

Where more than one application is to be heard at the same time, a separate estimate
of the time required to dispose of each application must be given.
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8.5 If the time required for the hearing has been significantly under-estimated, the judge
hearing the application may adjourn the matter and may make any costs orders

(including orders for the immediate payment of costs and wasted costs orders), as he
may consider appropriate.

9. CHRONOLOGIES AND DRAMATIS PERSONAE

9.1 For most lengthy applications, it is of assistance to the Judge for the applicant to provide
a chronology, cross-referenced to the documents. A dramatis personae may also be
helpful.

10. FORMS OF INTERLOCUTORY INJUNCTION ORDER

10,1 The GCR provide for standard forms of wording for interim freezing, injunction and
search orders. These are set out for convenience in Appendix 5. These forms should be
followed unless the judge hearing the application orders otherwise.

10.2 A phrase indicating that an interim remedy is to remain in force until judgment or further
order means that it remains in force until the delivery of a final judgment or other
relevant order in the meantime.

10.3 It is good practice to draft an order for an interim remedy so that it includes a proviso
which permits acts that would otherwise be a breach of the order to be done with the
written consent of the attorney of the other party or parties. This enables the parties to
agree to variations of the order without the necessity of returning to court.

10.4 If an injunction order provides for a return date then, unless the order otherwise
provides, the parties may agree that the return date shall be postponed to a later date
on which all parties will be ready to deal with any substantive issues. In that event, an
agreed form of order continuing the injunction to the postponed return date should be
submitted for consideration by the judge and if the order is made in the terms submitted
there will be no need for the parties to attend on the day originally fixed as the return
date. In such a case any interested party will continue to have liberty to apply to vary or
discharge the order.
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11. APPLICATIONS TO DISCHARGE OR VARY FREEZING INJUNCTIONS

11.1 Applications to discharge or vary freezing injunctions will usually be treated as matters
of urgency for listing purposes. The attorneys of any party applying for discharge or
variation of the injunction should ascertain before a date is fixed for the hearing
whether, having regard to the evidence which they wish to adduce, the applicant for the
injunction would wish to adduce further evidence in opposition to the application for
discharge or variation. If so, all reasonable steps must be taken by all parties to agree on
the earliest practicable date at which they can be ready for the hearing, so as to avoid
the last minute need to vacate a fixed date. In cases of difficulty the matter should be
referred to the assigned Judge to consider directions or orders providing for temporary
relief pending the hearing.

11.2 If a freezing injunction is discharged on an application to discharge or vary or on a return
date, the judge will consider whether it is appropriate that he should assess damages (if
any at once and direct immediate payment by the applicant. Where the judge considers
that the assessment of any damages should be postponed to a future date he will give
such directions as may be appropriate, including, if necessary, with regard to disclosure
of documents, exchange of affidavit evidence and experts' reports.
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14. CASE MANAGEMENT AND SUMMONSES FOR DIRECTIONS

GCR 072, r.4 provides as follows:

@

@

3)

@

©)

(6)

Order 25 shall apply to proceedings pending in the Financial Services Division subject to

the following modifications.

The Registrar shall issue an initial summons for directions in Form No. 71 in every
financial services proceeding within 3 months of the date on which it was commenced
or transferred to the Financial Services Division unless in the meantime: -

(a) the cause or matter has been finally determined;
(b) the Registrar has received notice that the cause or matter has been discontinued

or settled;

() the Court has already made an order for directions; or
(d) one or other of the parties has taken out a summons for directions.

In order that the Court may be informed of the general nature of the case and the issues
which are expected to arise, the attorneys for each party shall prepare and file an
agreed case memorandum (within such period as the Registrar shall direct) which

should contain —

(a) a short and uncontroversial description of what the case is about;
(b) a list of issues, including both issues of fact and law, to the extent that it is
practical to do so having regard to the state of the pleadings; and

(c) a procedural history

The attorneys for the plaintiff shall be responsible for filing the agreed case
memorandum.

The Registrar may at any time issue a notice in GCR Form No.72 requiring that the
parties' attorneys and their foreign lawyers (if any) attend before the Judge for the
purposes of a case management conference.

If the party has instructed or intends to instruct a foreign lawyer to appear at the trial or
any interlocutory hearing the Registrar shall be so informed and such foreign lawyer
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PD No.

may be required to appear on any summons for directions or case management
conference.

If one or more of the parties have instructed a foreign lawyer, the Registrar may require
that the hearing or any summons for directions or any case management conference be
conducted via a video link, in which case the parties shall provide suitable conference
room facilities for the use of the Judge.

1/2010 provides:

Without prejudice to the requirements of 0.72, r.4(2), the assigned judge may convene
a CMC whenever he thinks fit.

A CMC may take the form of a telephone conference call, especially if foreign lawyers
and leading counsel have been retained by any of the parties or the assigned judge is
likely to be off the Island.

When a CMC takes the form of a telephone conference call, the Registrar will direct one
of the parties to set up the call and circulate the dial-in instructions and codes to the
judge and all the parties.

The etiquette for telephonic CMCs requires that all participating attorneys must be on
line before the appointed time, so that the judge will be the last person to join the
conference, whereupon he will ask all the participants to identify themselves.

Telephonic CMC's may not be tape recorded without the consent of the Judge. If the
Judge permits or directs that the CMC be tape recorded, he will direct that a written
transcript be prepared, sent to the judge and circulated amongst the parties. Whenever
a CMC is not tape recorded, the note taken or approved by the judge will constitute the
official record.

Hearing dates may be fixed by the assigned judge during the course of a CMC and, in
appropriate cases, CMCs may be convened for the principal purpose of fixing the date
for the trial or further hearings.
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15. STANDARD PRE-TRIAL TIMETABLE

Standard Pre-Trial Timetable

1. [Discovery is to be made by [*], with inspection [*] days thereafter.]

2. Witness statements, and hearsay notices where required, are to be exchanged not later
than [*].

3. Unless otherwise ordered, witness statements are to stand as the evidence in chief of the
witness at trial.

4. Signed reports of experts
(i) are to be confined to one expert for each party from each of the following fields of
expertise: [*];
(ii)are to be confined to the following issues: [*];
(iii) are to be exchanged [sequentially/simultaneously];
(iv) are to be exchanged not later than [date or dates for each report in each field of

expertise].

5. Meeting of experts
(i) The meeting of experts is to be by [*];
(i) The joint memorandum of the experts is to be completed by [*];
(iii) Any short supplemental expert reports are to be exchanged
[sequentially/simultaneously] by not later than [date or dates for each report in each
field of expertise].

6. [If the experts' reports cannot be agreed, the parties are to be at liberty to call expert
witnesses at the trial, limited to those experts whose reports have been exchanged
pursuant to 4. above.]

[Or: The parties are to be at liberty to apply to call as expert witnesses at the trial those
experts whose reports they have exchanged pursuant to 4. Above, such application to be
made not earlier than [*] and not later than [*].]
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10.

11.

12.

13.

Preparation of trial bundles to be completed in accordance with the FSD by not later
than [1.

The provisional estimated length of trial is [1. This includes [1 pre-trial reading time.

Within [1 days the parties are to attend on the Registrar to fix the date for trial which
shall not be before [1.

[There is to be a pre-trial review not earlier than [1 and not later than [1].

Save as varied by this order or further order, the practice and procedures set out in the
Guide are to be followed.

Costs in the Cause.

Liberty to restore the Case Management Conference.
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16. EXPERT EVIDENCE

16.1 Application for leave to call an expert withess

Any application for leave to call an expert withess or to serve an expert's report should
be made at a case management conference or on a summons for directions. The party
applying for such leave will normally be expected to identify to which issue or issues the
proposed expert evidence relates. The court may limit the length of an expert report.

Parties should bear in mind that expert evidence may lead to unnecessary expense and
they should be prepared to consider the use of single joint experts in appropriate cases.
In cases where the use of single joint experts is not appropriate each party will generally
be given leave to call one expert in each different field requiring expert evidence. These
are referred to in the Guide as "separate experts".

When the use of a single joint expert is contemplated, the court will expect the parties to
co-operate in developing and agreeing to the greatest possible extent, terms of
reference for that expert. In most cases the terms of reference will identify in detail what
the expert is asked to do, identify any documentary materials he is asked to consider and
specify any assumptions he is asked to make.

16.2 Provisions of general application in relation to expert evidence

The provisions set out below apply to all aspects of expert evidence (including expert
reports, meetings of experts and expert evidence given orally) unless the court orders
otherwise. Parties should ensure that they are drawn to the attention of any experts who
they instruct at the earliest opportunity.

16.3 General Requirements
M It is the duty of an expert to help the court on the matters within his expertise.

This duty is paramount and overrides any obligation to the party from whom the
expert has received instructions or by whom he is paid.
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(ii)

(i)

(iv)

v)

(Vi)

(Vi)

(viii)

Expert evidence presented to the court should be, and should be seen to be, the
independent product of the expert uninfluenced by the pressures of litigation or
any party.

An expert witness should provide Independent assistance to the court by way of
objective unbiased opinion in relation to matters within his expertise. An expert
witness should never assume the role of an advocate.

An expert witness should not omit to consider material facts which could detract
from his concluding opinion.

An expert witness should make it clear when a particular question or issue falls
outside his area of expertise.

if an expert's opinion is not properly researched because he considers that
insufficient data is available, this must be stated in his report with a clear
indication that his opinion is no more than a provisional one.

In a case where an expert withess who has prepared a report is unable to confirm
that the report contains the truth, the whole truth and nothing but the truth
without some qualification, that qualification must be clearly stated in the report.

If, after the exchange of reports, an expert witness changes his view on a
material matter having read another expert's report or for any other reason, such
changes of view should be communicated in writing (through the party's
attorneys) to the other side without delay, and ,when appropriate, to the court.

15.4 Form and Content of Expert's Reports

Expert's reports must comply with the following requirements:

(a) In stating the substance of all material instructions on the basis of which his

report is written an expert witness should state the facts or assumptions upon
which his opinion is based.

(b) The expert must make it clear which, if any, of the facts stated are within his own

direct knowledge and which are not.
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(c) If a stated assumption is, in the opinion of the expert witness, unreasonable or
unlikely he should state that clearly,

(d) The expert's report must be limited to matters relevant to the issue or issues in
the list of issues to which the relevant expert evidence relates and for which leave
to call such expert evidence has been give by the Court.

It is helpful if a report contains a glossary of significant technical terms.

Where the evidence of an expert is to be relied upon for the purpose of establishing
primary facts, as well as for the purpose of relying on his expertise to express an opinion
on any relevant matter, that part of his evidence which is to be relied upon to establish
the primary facts is to be treated as factual evidence and must be incorporated into a
factual witness statement to be exchanged in accordance with the directions for the
exchange of factual withess statements. The purpose of this requirement is to avoid
postponement of disclosure of any of a party's factual evidence until service of expert
reports.

16.5 Statement of truth

An expert's report must contain (a) a statement of truth and (b) a statement that the
expert has read and complied with the General Requirements in the Guide.

16.6 Exchange of reports

In appropriate cases the court may direct that experts' reports be exchanged
sequentially rather than simultaneously. The sequential exchange of expert reports may
in some cases save time and costs by helping to focus the contents of responsive reports
upon true rather than assumed issues of expert evidence and by avoiding repetition of
detailed factual material as to which there is no real issue. Sequential exchange is likely

to be particularly effective where experts are giving evidence of foreign law or are
forensic accountants. This is an issue that the court will normally wish to consider at a
case management conference.

33



16.7 Meetings of expert witnesses

The court will normally direct a meeting or meetings of expert withesses before trial. In

appropriate cases it may also be helpful for there to be further meetings during the trial
itself.

The purposes of a meeting of experts are to give the experts the opportunity
(1) to discuss the expert issues
(i) to decide, with the benefit of that discussion, on which expert issues they
share or can come to share the same expert opinion and on which expert
issues there remains a difference of expert opinion between them (and
what that difference is).

Neither the parties nor their legal representatives should seek to restrict the freedom of
experts to identify and acknowledge the expert issues on which they agree at, or
following further consideration after, meetings of experts.

Subject to the above, the content of the discussion between the experts at or in
connection with a meeting is without prejudice and shall not be referred to at the trial
unless the parties so agree.

Subject to any directions of the court, the procedure to be adopted at a meeting of
experts is a matter for the experts themselves, not of the parties or their attorneys.

Unless the court orders otherwise, at or following any meeting the experts should
prepare a joint memorandum for the court recording:

@ the fact that they have met and discussed the expert issues;

(i) the issues on which they agree;

(iii)  the issues on which they disagree; and

(iv)  a brief summary of the reasons for any such disagreement.

If experts reach agreement on an issue that agreement shall not bind the parties unless they
expressly agree to be bound by it.
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16.8 Documents referred to in experts' reports

Unless they have already been provided on inspection of documents listed on discovery,
copies of any photographs, plans, analyses, measurements, survey reports or other
documents relied on by an expert witness as well as copies of any unpublished sources
must be provided to all parties at the same time as the report.

It may be of assistance for an expert's report to list all or some of the relevant previous
papers (published or unpublished) or books written or contributed to by the expert.
However inspection of such material may be impractical, and the cost disproportionate.

However, a party wishing to inspect a document in an expert report should (failing
agreement) make an application to the court. The court will not permit inspection unless
it is satisfied that it is necessary for the just disposal of the case and that the document is
not anyway reasonably available to the party making the application from an alternative
source.
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17. EVIDENCE BY VIDEO LINK

PD no. 2/2004 provides:

1. Introduction

1.1

1.2

1.3

This practice direction applies to all applications seeking the sanction of the
Court for the use of video conferencing (VCF),

The purpose of this practice direction is to explain and clarify certain procedures

and arrangements necessary in this relatively new method of taking evidence in
trials or in other parts of any legal proceedings, for example, interim application
case management conferences and pre-trial reviews. Further guidance is given in
the Video Conferencing Guide appended to this practice direction.

VCF equipment may be used both (a) in a courtroom, whether via equipment
which is permanently placed there or via a mobile unit, and (U) in a separate
studio or conference room. In either case, the location at which the judge sits is
referred to as the "local site". The other site or sites to and from which
transmission is made are referred to as "the remote site" and in any particular
case any such site may be another courtroom.

2. Preliminary arrangements

2.1

2.2

The court's permission is required for any part of the proceedings to be dealt
with by means of VCF. Before seeking a direction, the applicant should notify
the listing officer or other appropriate court officer of the intention to seek it,
and should enquire as to the availability of court VCF equipment for the day or
days of the proposed VCF.

The application for a direction should be made to any of the Judges of the
Grand Court. If all parties consent to a direction, permission can be sought by
letter, fax or e-mail, although the court may still require an oral hearing. All
parties are entitled to be heard on whether or not such a direction should be
given and as to its terms. If a witness at a remote site is to give evidence by an
interpreter, consideration should be given at this stage as to whether the
interpreter should be at the local site or the remote site.
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2.3

2.4

If a VCF direction is given, arrangements for the transmission will then need to
be made. The court will ordinarily direct that the party seeking permission to

use VCF is to be responsible for this. That party is hereafter —in civil cases -
referred to as "the VCF arranging party".

The VCF arranging party must contact the listing officer or other appropriate
officer of the court and make arrangements for the VCF transmission. Details of the
remote site, and of the equipment to be used both at the local site (if not being
supplied by the Court) and the remote site (including the number of ISDN lines and
connection speed), together with all necessary contact names and telephone
numbers, will have to be provided to the listing officer or other court officer. The
Court will need to be satisfied that any equipment provided by the parties for use
at the local site and that at the remote site is of sufficient quality for a satisfactory
transmission.

3. Costs

3.1

Subject to any order to the contrary, all costs of the transmission, including the
costs of hiring equipment and technical personnel to operate it, will initially be
the responsibility of, and must be met by, the VCF arranging party. All
reasonable efforts should be made to keep the transmission to a minimum and so
keep the costs down. All such costs will be considered to be part of the costs of
the proceedings and the court will determine at such subsequent time as is
convenient or appropriate who, as between the parties, should be responsible
for them and (if appropriate) in what proportions.

4. Recording

4.1

4.2

4.3

26 May 2004

The VCF arranging party must arrange for the recording equipment to be
provided by the Court so that the evidence may be recorded at the local site.

Application for a direction from the Court must be made for the provision of
recording equipment at the remote site by the arranging party.

No other recording may be made of any proceedings via VCF, save as directed by
the Court.
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VIDEO CONFERENCING GUIDE

This guidance is for the use of video conferencing (VCF) in civil proceedings. It is in part based
upon the protocol of the Federal Court of Australia and CPR 32 Practice Direction of the Courts
of England and Wales. It is intended to provide a guide to all persons involved in the use of VCF,
although it does not attempt to cover all the practical questions which might arise.

VIDEO CONFERENCING GENERALLY

1. VCF may be a convenient way of dealing with any part of proceedings: it can involve
considerable savings in time and cost. Its use for the taking of evidence from overseas
witnesses will, in particular, be likely to achieve a material saving of costs, It is, however,
inevitably not as ideal as having the witness physically present in court. Its convenience
should not therefore be allowed to dictate its use. A judgment must be made in every
case in which the use of VCF is being considered not only as to whether it will achieve an
overall cost saving but as to whether its use will be likely to be beneficial to the efficient,
fair and economic disposal of the litigation, In particular, it needs to be recognized that
the degree of control a court can exercise over a witness at the remote site is or may be
more limited than it can exercise over a witness physically before it.

2. When used for the taking of evidence, the objective should be to make the VCF session
as close as possible to the usual practice in a trial court where evidence is taken in open
court. To gain the maximum benefit, several differences have to be taken into account.
Some matters, which are taken for granted when evidence is taken in the conventional
way, take on a different dimension when it is taken by VCF: for example, the
administration of the oath, ensuring that the witness understands who is at the local
site and what their various roles are, the raising of any objections to the evidence and
the use of documents.

3. It should not be presumed that all foreign governments are willing to allow their
nationals or others within their jurisdiction to be examined before a court by means of
VCF. If there is any doubt about this, enquiries should be directed to the Foreign and
Commonwealth Office (International Legal Matters Unit, Consular Division) with a view
to ensuring that the country from which the evidence is to be taken raises no objection
to it at diplomatic level. The party who is directed to be responsible for arranging the
VCF (see paragraph 8 below) will be required to make all necessary inquiries about this
well in advance of the VCF and must be able to inform the court what those inquiries
were and of their outcome.
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10.

Time zone differences need to be considered when a witness abroad is to be examined
in the Cayman islands by VCF. The convenience of the witness, the parties, their
representatives and the court must all be taken into account. The cost of the use of a
commercial studio is usually greater outside normal business hours.

Those involved with VCF need to be aware that, even with the most advanced systems
currently available, there are the briefest of delays between the receipt of the picture
and that of the accompanying sound. If due allowance is not made for this, there will be
a tendency to "speak over" the witness, whose voice will continue to be heard for a
millisecond or so after he or she appears on the screen to have finished speaking.

With current technology, picture quality is good, but not as good as a television picture.
The quality of the picture is enhanced if those appearing on VCF monitors keep their
movements to a minimum.

PRELIMINARY ARRANGEMENTS

The VCF arranging party must ensure that an appropriate person will be present at the
local site to supervise the operation of the VCF throughout the transmission in order to
deal with any technical problems.

It is recommended that the judge, practitioners and witness should arrive at their
respective VCF sites about 20 minutes prior to the scheduled commencement of the
transmission.

If the local site is not a courtroom, but a conference room or studio, the judge will need
to determine who is to sit where. The VCF arranging party must take care to ensure that
the number of microphones is adequate for the speakers and that the panning of the
camera for the practitioners' table encompasses all legal representatives so that the
viewer can see everyone seated there.

The proceedings, wherever they may take place, form part of a trial to which the public is
entitled to have access (unless the court has determined that they should be heard in
private). If the local site is to be a studio or conference room, the VCF arranging party
must ensure that it provides sufficient accommodation to enable a reasonable number of
members of the public to attend.
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11.

12.

13.

14.

15.

In cases where the local site is a studio or conference room, the VCF arranging party
should make arrangements, if practicable, for the Royal Coat of Arms to be placed above
the judge's seat.

In cases in which the VCF is to be used for the taking of evidence, the VCF arranging party
must arrange for recording equipment to be provided by the court which made the VCF
direction so that the evidence can be recorded. An associate will normally be present to
operate the recording equipment when the local site is a courtroom. The VCF arranging
party should take steps to ensure that an associate is present to do likewise when it is a
studio or conference room. The equipment should be set up and tested before the VCF
transmission. It will often be a valuable safeguard for the VCF arranging party also to
arrange for the provision of recording equipment at the remote site. This will provide a
useful back-up if there is any reduction in sound quality during the transmission, A
direction from the court for the making of such a back-up recording must, however, be
obtained first. This is because the proceedings are court proceedings and, save as
directed by the court, no other recording of them must be made. The court will direct
what is to happen to the back-up recording.

Some countries may require that any oath or affirmation to be taken by a witness accord
with local custom rather than the usual form of oath or affirmation used in the Cayman
Islands. The VCF arranging party must make all appropriate prior inquiries and put in
place all arrangements necessary to enable the oath or affirmation to be taken in
accordance with any local custom. That party must be in a position to inform the court
what those inquiries were, what their outcome was and what arrangements have been
made. If the oath or affirmation can be administered in the manner normal in the
Cayman Islands, the VCF arranging party must arrange in advance to have the
appropriate holy book at the remote site. The associate will normally deliver the oath.

Consideration will need to be given in advance to the documents to which the witness is
likely to be referred. The parties should endeavour to agree on this. It will usually be
most convenient for a bundle of the copy documents to be prepared in advance, which
the VCF arranging party should then send to the remote site.

Additional documents are sometimes quite properly introduced during the course of a
witness's evidence. To cater for this, the VCF arranging party should ensure that
equipment is available to enable documents to be transmitted between sites during the
course of the VCF transmission, Consideration should be given to whether to us a
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document camera. If it is decided to use one, arrangements for its use will need to be
established in advance. The panel operator will need to know the number and size of
documents or objects if their images are to be sent by document camera. In many cases,
a simpler and sufficient alternative will be to ensure that there are fax transmission and
reception facilities at the participating sites.

THE HEARING

16.

17.

18.

The procedure for conducting the transmission will be determined by the judge. He will
determine who is to control the cameras. In cases where the VCF is being used for an
application in the course of the proceedings, the judge will ordinarily not enter the local
site until both sites are on line. Similarly, at the conclusion of the hearing, he will
ordinarily leave the local site while both sites are still on line. The following paragraphs
apply primarily to cases where the VCF is being used for the taking of the evidence of a
witness at a remote site. In all cases, the judge will need to decide whether court dress is
appropriate when using VCF facilities. It might be appropriate when transmitting from
courtroom to courtroom. It might not be when a commercial facility is being used.

At the beginning of the transmission, the judge will probably wish to introduce himself
and the advocates to the witness. He or she will probably want to know who is at the
remote site and will invite the witness to introduce himself and anyone else who is with
him. The judge may wish to give directions as to the seating arrangements at the remote
site so that those present are visible at the local site during the taking of the evidence.
The judge will probably wish to explain to the witness the methods of taking the oath or
of affirming, the manner in which the evidence will be taken, and who will be conducting
the examination and cross-examination. The judge will probably also wish to inform the
witness of the matters referred to in paragraphs 5 and 6 above (co-ordination of picture
with sound, and picture quality).

The examination of the witness at the remote site should follow as closely as possible the
practice adopted when a witness is in the courtroom. During examination, cross-
examination and re-examination, the witness must be able to see the legal

representative asking the question, and also any other person (whether another legal
representative or the judge) making any statements in regard to the witness's evidence.
It will in practice be most convenient if everyone remains seated throughout the
transmission.
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18. TAKING EVIDENCE ABROAD

In an appropriate case permission may be given for the evidence of a withess to be taken

abroad.

In a very exceptional case, and subject in particular to all necessary approvals being obtained
and diplomatic requirements being satisfied, the court may be willing 